Die Dokumente auf EconStor dürfen zu eigenen wissenschaftlichen Zwecken und zum Privatgebrauch gespeichert und kopiert werden.
Introduction
Marriage is not a contract. From a strictly legal point of view, it is essentially an agreement to submit to court adjudication if the union breaks down. Can it serve the same purpose as a freely negotiated and legally enforceable contract specifying the allocation of duties and the distribution of bene…ts between the parties? The early economics of the family literature does not address this question because it does not distinguish between married and unmarried couples. Even Gary Becker's seminal 1973 and 1974 articles, entitled "A theory of marriage", are not about marriage at all, because they model couple formation and dissolution under the assumption that the "spouses" can costlessly reoptimize every time a new matching opportunity presents itself.
The …rst economic analysis of marriage in the legal sense is Mnookin and Kornhauser (1979) . Very much a lawyer's essay, that article uses game-theoretical concepts to show how being married conditions a couple's private bargaining. The second is Ch. 5 of Cigno (1991) , where it is shown that divorce legislation may induce some couples to inef…ciently divorce, and some others to ine¢ ciently stay married. These themes come up again and again in the more recent literature. Clark (1999) shows how the allocation of legal rights within marriage a¤ects the probability of divorce. Zelder (1993) shows that married couples may ine¢ ciently divorce, and Fella et al. (2004) that they may ine¢ ciently stay married. Scott (2002) and Wickelgren (2009) argue that marriage encourages couple-speci…c investments. Others, including Rowthorn (2002) , and Chiappori and Ore¢ ce (2008) , argue that marriage improves the "match quality" of the union. Contracts are examined in Mechoulan (2005) and Rainer (2007) .
The present paper shows that, given a perfect credit market, neither marriage nor a legally enforceable contract would serve any useful purpose. Contracts and marriage come into their own only if the credit market is imperfect. Section 2 of the paper sets out the analytical framework. Section 3 characterizes the behaviour of an unmarried couple with and without a legally enforceable contract. Section 4 examines the e¤ects of marriage under di¤erent marital-property regimes. The legislative implications are brie ‡y discussed in Section 5.
Framework
An essential ingredient of our reasoning is that forming a union allows the parties to produce local public goods without perfect market substitutes they could not otherwise. In general, such goods will include companionship and love as well as parenthood. Given our focus on mar-riage which in developed societies tends to coincide with the birth of the …rst child, however, we will consider only parenthood. For the same reason, we will eschew the economies-of-scale argument for communal living which applies to any group of persons and not just to potential parents. Another essential ingredient is that earning ability increases with labour experience or, equivalently, decreases without it. Evidence of returns to seniority and experience is reported by, among others, Buchinsky et al. (2005a and 2005b) . Evidence that part-time work and career breaks reduce earning ability is reported by, among others, Phipps et al. (2001) , Gupta and Smith (2002) , Kunze (2002) , Manning and Petrongolo (2008) and Beblo et al. (2009) . The third ingredient is credit market imperfection, which may prevent a young person with good career prospects but insu¢ cient assets from paying his or her companion at front, or posting a bond as suggested in Lommerud (1989) , to stay at home and look after the children. The fourth is that the domestic division of labour is endogenous, and does not depend on gender.
Given that, at least in developed countries, social disapproval and legal discrimination of unmarried couples are on the wane, we assume that there is no exogenous penalty for unmarried cohabitation or exogenous bonus for marriage. Assuming the contrary would distract us from the task of determining whether marriage per se serves the same purpose as a freely negotiated and legally enforceable contract. Given also that, again in developed countries, marriage tends to occur after a period of search and unmarried cohabitation, we assume that the parties are perfectly informed about each other's characteristics, and about those of alternative partners. This assumption is extreme, but it will allow us to get to our point with a minimum of fuss. For the same reason, we will assume that there is no uncertainty about divorce court decisions.
1 Income uncertainty will be touched upon in the concluding section. As in much of the existing literature, the couple's behaviour is modelled as a cooperative game, identi…ed for simplicity with Nash-bargaining. Our story begins when a woman f and a man m have already sorted themselves into a couple, and have to decide whether or not to have a child. The question is whether there is any advantage for either or both parties in drawing up a a legally enforceable contract or formalizing the union through marriage. The analysis encompasses two periods, labelled 1 and 2. The child is dependent on the parents in period 1, an independent adult in period 2. Iyigun (2009) demonstrates the existence of a sorting equilibrium in which every agent is matched with one who has the same preferences.
As our analysis starts where the matching process ends, we then assume that f and m have the same utility function,
where a i1 denotes i's consumption in period 1, a i2 i's consumption in period 2, c the amount of money that the couple spends on the child in period 1, and
an intermediate good ("attention") domestically produced with the time that either or both parents spend with the child in period 1. The functions u (:), v (:) and f (:) are increasing and concave. We interpret v (c; t) as the child's lifetime utility conditional on the goods and attention received from the parents, and as a parental altruism parameter. Since v (c; t) …gures in the utility function of both parents, the child's wellbeing is a local public good. According to this formulation of the utility function, f and m are altruistic towards their child but not towards each other. So long as each party cares about its own consumption at least a little more than it cares about the other's, introducing mutual altruism would make little di¤erence to the results.
2
As leisure is not an argument of U i , i will throw any time it does not spend with the child inelastically on to the labour market. Normalizing to unity the total amount of time available to each party in each period, i's period-1 labour supplies will then be L i = 1 t i In period 2, when the child no longer demands attention, the labour supply will be equal to unity for both parties. In period 1, i is endowed with b i units of a tradeable asset money, and commands a wage rate w i . In period 2, i's money holdings will be rs i , where s i 0 is i's period-1 savings and r is the interest factor. His or her wage rate will be w i + w (L i ), where w (:) is an increasing function. Therefore, i earns
in period 1, and
in period 2. Masters (2008) shows that matches between equally attractive individuals are stable, and matches between unequally attractive ones are not. Identifying (somewhat prosaically) i's attractiveness with his or her maximized utility as a single, we will then assume that (b f ; w f ) and
(3) where U S is the common value of this utility. That restricts the range of admissible combinations of initial money holdings and initial earning ability, but still leaves scope for either positive or negative assortment over these two characteristics.
Contracts
A legally enforceable contract regulating the allocation of domestic duties and the size and direction of transfers between f and m may be viewed as the equilibrium of a Nash-bargaining game played before the child is born. Assuming that marriage is not an option, and that singlehood is the best alternative to the present match, 3 the threat-point of the game is U S ; U S . The contract then maximizes
where F (U f ; U m ) is the Utility Possibility Frontier (UPF). The latter is traced maximizing U f given U m (or U f given U m ), subject to the couple's budget and borrowing constraints,
and s m 0;
where x 1 denotes a money transfers (positive, negative or zero) from m to f in period 1, and x 2 a similar transfer in period 2. Although the monetary cost of the child is conventionally assigned to f , the e¤ective burden will fall, at least in part, on m if x 1 or x 2 is positive.
At each point of the UPF, the allocation satis…es
and
where f and f are the Lagrange-multipliers of, respectively, (7) and (9), and m and m those of (8) and (10).
Taken together with (13) (14), (11) tells us that the Marginal Rate of Substitution (MRS) of future for present consumption will be equalized across the parties, and (12) that the Marginal Rate of Technical Substitution (MRTS) of paternal for maternal time in the production of parental attention will be equated to the ratio of their respective marginal opportunity-costs. If neither party is credit constrained ( f = m = 0), the RHS of (11) will be equal to r, and the allocation will then be a Pareto optimum. Otherwise, the RHS will be greater than r, and the allocation will only be a local Pareto optimum (meaning that the domestic resource allocation is undominated by any other, but the rest of the economy is not at a Pareto optimum). As is common practice in game theory, we will say that the allocation is e¢ cient in both cases.
Using (1) (2), we can re-write (12) as
This tells us that there is a unique (w f =w m ) ratio such that it will be e¢ cient for f and m to take equal shares in the care of the children and thus also in market work. Viewing the (w f ; w m ) pair as a random draw from a distribution satisfying (3), the probability that f 's and m's initial earning abilities will be in that particular ratio is obviously zero. For any other (w f =w m ) ratio, e¢ ciency will require some division of labour, 4 and the contract will then stipulate which party (henceforth "the main earner") will have to specialize in market, and which (henceforth "the main childcarer") in domestic work. If (w f =w m ) is lower than the LHS of (15) at the equal-shares point, f will be the main childcarer, and m the main earner. Otherwise, f will be the main earner, and m the main childcarer.
Given that the e¢ ciency locus is symmetrical around the 45 line on the (U f ; U m ) plane, and that the UPF coincides with the e¢ ciency locus, the Nash-bargaining equilibrium will assign the same utility to both parties,
irrespective of who is the main childcarer and who the main earner.
In reality, only a small minority of couples negotiates a legally enforceable contract. Indeed, not all contracts are legally enforceable even in the business sphere. Macaulay (1963) reports that some contracts are deliberately designed not to be legally enforceable. Ryall and Sampson (2009) …nd that some are legally unenforceable because the parties explicitly wave their rights to court adjudication in case of dispute. The reason for this reluctance to enter into water-tight contracts is that they are not only expensive to draw-up, but also expensive to enforce. In the sentimental sphere, there is an extra reason, namely that the punctilious enumeration, at the very outset of a union, of each party's potential misdeeds and attendant penalties would likely kill even the most promising of relationships stone dead.
In the absence of a contract, and continuing to assume that marriage is not an option, the main earner's promise to make the main childcarer a transfer in the next period will not be credible, because it is not be in the main earner's interest to honour it. Therefore, x 2 is constrained to be zero, and (13) (14) need not hold. That would not matter if credit were not rationed, because the MRS would then be equalized across the parties anyway. It may matter if credit is rationed, however, because the MRS may not then be equalized across the parties.
Suppose, for example, that f is the main childcarer (but analogous results apply if m is). Suppose also that 0 f < m for any x 1 > 0.
and the allocation is ine¢ cient. At higher levels of x 1 , U f will be closer to U m , and f to m , but f will be further away from m because f 's borrowing constraint will be no tighter, and m's tighter than at the lower level of x 1 . As x 1 increases, the marginal opportunity-cost of U f in terms of U m will then rise faster than it would if x 2 were not constrained to zero. Consequently, the UPF will lie inside the e¢ ciency locus, and not be symmetrical around the 45 line. If a Nash-bargining equilibrium exists (i.e., if F U S ; U S < 0), it will then be ine¢ cient and give the main childcarer less utility than the main earner. But it is also possible that such an equilibrium does not exist (i.e., that F U S ; U S > 0). We have then the classical hold-up problem. Proposition 1. In the absence of credit rationing, the couple will reach an agreement regarding the allocation of domestic duties and the distribution of consumption before a child is born. That agreement will be e¢ cient and give both parties the same utility. If the main earner is credit constrained, however, an agreement will be reached only if it is legally enforceable. Otherwise, either there will be no agreement, or the agreement will be ine¢ cient and give a party more utility than the other.
Marriage
Would it make a di¤erence if the couple were to marry? Marriage is not a legally enforceable contract.
5 From a legal point of view, it only commits the parties to ask for court permission if either or both of them want to terminate the arrangement ("divorce"), and to submit to the court's decisions regarding division of assets and compensatory payments if such permission is granted. 6 We will assume that divorce is always granted on the payment of a positive fee , and that the court will order m to hand over to f a sum (positive, negative or zero) in addition to her half-share of any property they might hold in their joint names.
7 If the courts (or the legislator) have a neutral stance,
0:
If they have an egalitarian stance,
We can safely disregard the possibility that a court would deliberately set out to increase inequality between the former spouses. As it remains 5 It does not specify who should do what, and even the reciprocal promise to live together and be sexually faithful to each other is no more than a statement of intent. There are no legal penalties for breach of promise while the marriage lasts.
6 For a general discussion of divorce and marital property legislation from an economic point of view, see Mechoulan (2005) . 7 In most western legislations, in…delity nor disertion are not necessary to obtain a divorce, and do not a¤ect the level and direction of the compensation that may be ordered by the court if the divorce is granted.
true that neither party can have an interest in ending the union before period 2, cannot be construed as child maintenance.
Suppose that a legally enforceable contract is not an option for the reasons outlined in the last section. If, as may well be case, no unmarried Nash-bargaining equilibrium exists, the threat-point of the married game will be U S ; U S . Otherwise, it will be U 0
The shape of the UPF will depend on whether the couple is married in a separate-property, or in a community-property jurisdiction. In the former, any income produced or assets acquired by either party at any time are that party's individual property. In the latter, any income produced or assets acquired after the marriage are the couple's joint property.
With separate-property marriage, the budget and borrowing constraints are (5) (10) as if the couple were not married. To allow for the possibility that marriage will lend credibility to the main earner's promise to compensate the main childcarer in period 2 rather than 1, however, we do not restrict x 2 to be zero. On the other hand, however, we now have the additional restriction that, in equilibrium, neither party can be better-o¤ divorced than married,
and s m r + y m2 a m2 :
We will refer to these inequalities as the divorce-threat constraints. Notice that at most one of them can be binding, and that neither of them will be if the courts have a neutral stance or is su¢ ciently large. Therefore, separate-property marriage can make a di¤erence only if the courts are egalitarian, and the cost of obtaining a divorce is not prohibitively high. That is what we will assume. At each point of the UPF,
where i denotes the Lagrange-multiplier of i's divorce-threat constraint (i = f; m). If credit is not rationed ( f = m = 0), it is clearly irrelevant whether the couple is or is not married. If the main earner is credit constrained, however, marriage may make the allocation less ine¢ cient than it would be without marriage. Suppose again that f is the main childcarer (but analogous results again apply if m is). Suppose once more that 0 f < m for any x 1 > 0, and that f > m and U f < U m if x 1 is su¢ ciently small and x 2 = 0. If f can credibly threaten divorce ( f > 0, m = 0), her intertemporal trade-o¤ will then be closer to his than it would be without marriage ( f = m = 0).
With separate-property marriage, therefore, the distortion caused by the main earner's borrowing constraint is traded-o¤ against that caused by the main childcarer's divorce-threat constraint. The intuition is that, if a divorce would be against the main earner's interest, the main childcarer can safely accept to be compensated, at least in part, in period 2 rather than 1. Given that, with separate-property marriage, neither the UPF nor the threat-point of the Nash-bargaining game are the same as with a contract, there is no reason to expect that the utility distribution will.
With community-property marriage, the couple faces the joint budget and borrowing constraints,
and s 0;
where s is the couple's joint savings. The divorce-threat constraints are now
where z denotes a voluntary transfer (positive, negative, or zero) from m to f in period 1, and
is the couple's period-2 community property. Once again, at most one of the divorce-threat constraints can be binding, and neither of them will if is su¢ ciently large. Notice, however, that the party who can credibly threaten divorce is not necessarily the main childcarer as in separateproperty marriage. There is now a distinct possibility that the threat can be wielded by the main earner, who has smaller pre-marital assets and can expect to receive more than half of p in the event of divorce. As the only way either party can now make a transfer to the other is by drawing on the assets it had before marriage, Proposition 2. Marriage can make a di¤erence only if credit is rationed, the cost of obtaining a divorce is not prohibitively high, and the courts aim to reduce utility inequality between the former spouses in the event of divorce. Separate-property marriage may make the domestic resource allocation less ine¢ cient, and community-property marriage may make it ef…cient, but neither form of marriage guarantees utility equalization across the spouses.
Concluding remarks
If the parties had access to a perfect credit market, they could always reach an agreement about the allocation of duties and the distribution of bene…ts without any need for a legally enforceable contract because any compensatory transfer could be made at front. This agreement would be e¢ cient and give the same utility to both parties. Without a perfect credit market, however, the parties may not reach an agreement even though it would be in their interest to do so (the hold-up problem). If they do, it will be ine¢ cient and give one party more utility than the other. In such circumstances, e¢ ciency and utility equalization would be guaranteed only by a legally enforceable contract. Short of that, separate-property marriage may reduce and community-property marriage actually eliminate ine¢ ciency, but neither form of marriage ensures utility equalization. Although community-property marriage may actually achieve e¢ ciency while separate-property marriage can only get closer to it, the former is not superior to the latter in all circumstances. First, because community property is bene…cial only if the parties have su¢ cient pre-marital assets (therefore, the young and impecunious might be better served by separate property). Second, because our results are derived under the assumption that incomes are certain. If either or both parties are at risk of bankruptcy, it may be in the couple's common interest not to hold assets in their joint names. The legislator should thus allow couples to choose the matrimonial property regime. In Italy, where there is such a choice, a minority opts for separate-property marriage despite …scal inducements to opt for community property.
